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Introduction
Because of the COVID-19 pandemic, the Je erson District Court has been conducting
eviction (“forcible detainer”) hearings by video conference using Zoom. For months, forcible
detainer defendants received the Zoom call-in information with the summons for the forcible
detainer hearing. However, when the Court changed the call-in number on January 25, 2021, the
Court told some landlords about the change but continued holding hearings without telling the
defendant homerenters about the new hearing information.
For more than 150 years, even before adoption of the Fourteenth Amendment, the law has
been clear that such conduct is inconsistent with fundamental fairness:
Parties whose rights are to be a ected are entitled to be heard; and in order that
they may enjoy that right they must rst be noti ed. Common justice requires that
no man shall be condemned in his person or property without notice and an
opportunity to make his defence.
Baldwin v. Hale, 68 U.S. 223, 233 (1863).
Today, the Supreme Court would use more inclusive language and a di erent spelling of
“defence,” but the rule of law is as good now as it was in 1863. Half a century ago, the Supreme
Court made clear that Baldwin embodied “the central meaning of procedural due process” under
the Fourteenth Amendment and that:
It is equally fundamental that the right to notice and an opportunity to be heard
“must be granted at a meaningful time and in a meaningful manner.”
Fuentes v. Shevin, 407 U.S. 67, 80 (1972) (quoting Armstrong v. Manzo, 380 U.S.
545, 552 (1965)).
None of that has happened here.

Statement of Facts
Landlord-tenant law in Kentucky is a fragmented patchwork to say the least. Some
jurisdictions, like Je erson County, are governed by Kentucky’s Uniform Residential Landlord
Tenant Act (URLTA), a series of statutes enacted in and untouched since the early 1980s. K.R.S.
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§ 383.500 et seq.. However, the majority of Kentucky jurisdictions are governed by archaic

forcible detainer laws that have not been updated in nearly seventy years. See K.R.S. § 383.200, et
seq..
But wherever a homerenter lives, whether URLTA applies or not, it only takes two notices
for a landlord to evict a renter. First, the landlord must send the homerenter (or post) a notice to
vacate. See K.R.S. §§ 383.195, 383.695. If the homerenter cannot or does not move during the
period prescribed by the notice to vacate, the landlord may avail himself of the Court’s forcible
detainer process to formally evict the homerenter.
The forcible detainer process is considered a summary proceeding. See Phillips v. M & M
Corbin Properties, 593 S.W.3d 525, 527 (Ky. Ct. App. 2020). Essentially, it’s a truncated process
that only requires the homerenter be served with a notice three days before the forcible detainer
hearing. See id. See also K.R.S. §§ 383.210, 383.215. The forcible detainer complaint and the
summons for the forcible detainer hearing are typically served at the same time, and generally, the
tenant’s property interest in the leased premises will be nally determined at this single hearing.1
If the district court rules in the landlord’s favor at the forcible detainer hearing, the court will
generally issue an order giving the tenant seven days to vacate. See AOC Form 217 – Forcible
Detainer Judgment. A landlord can then set out a tenant who does not vacate during the sevenday period.
In other words, the forcible detainer notice is crucial. After all, for homerenters, the
forcible detainer hearing is equivalent to the default or summary judgment hearing for a
homeowner in a foreclosure action. Unlike a homeowner, the homerenter is not entitled to
personal service or twenty days to respond in writing to the complaint or any of the additional

Judges sometimes opt to continue forcible detainer hearings in the rare instance where the defendant
requests a jury trial. Notably though, even if the forcible detainer defendant requests a jury trial, he or she is
not entitled to many of the normal procedures that accompany a trial by jury. For instance, a forcible detainer
defendant is not entitled to the same discovery process generally available to civil litigants. See Baker v. Ryan,
967 S.W.2d 591, 592 (Ky. Ct. App. 1997) (“Forcible detainer actions are meant to be simple, speedy and
inexpensive. In view of the overall purpose of these actions, we agree with the circuit court that the district
court acted outside its statutory authority when it ordered discovery.”).
1
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proceeding. (There is, for example, no discovery in a forcible detainer action.)
The COVID-19 pandemic and resulting economic crisis have heightened the importance
of the forcible detainer notice even further. With record unemployment rates, more Kentuckians
have been unable to pay rent and have found themselves in danger of losing their homes at a time
when the best medical advice is to stay at home. Recognizing this danger, the Centers for Disease
Control and Prevention (CDC) has issued a nationwide eviction moratorium, but for the
moratorium to apply, the homerenter must rst provide the landlord with a declaration swearing
to certain facts (e.g. the individual must have “used best e orts to obtain all available government
assistance,” expects to earn below a certain amount in 2021, etc.). See CDC Order, “Temporary
Halt in Residential Evictions to Prevent the Further Spread of COVID-19,” January 31, 2021.
Whether the homerenter has properly served the landlord with the declaration is frequently a
contested factual issue at recent forcible detainer hearings across the state.
Now, as described in Plainti s’ Motion and Reply seeking preliminary injunctive relief2,
the stakes are even higher for people facing eviction than the already-high stakes in “normal”
times. And, the eviction process is even more confusing for people facing eviction—laypeople,
often unfamiliar with court processes, unrepresented by counsel.
It’s against this backdrop that the Je erson District Court began holding forcible detainer
hearings via video conference instead of in-person because of the pandemic. To alert litigants to
the change, Je erson District Court began serving the notice below with the forcible detainer
summons:

2 “‘Home’

is ‘school’, is ‘work’, is ‘safety’, is ‘sanctuary’.” Plaintiffs’ Reply, p. 22. And, see, the Kentucky
Supreme Court recognition that evictions can have “far-reaching societal impacts…including homelessness,
nancial instability, food and health care insecurity, and foreclosures.” Preamble to AO 2020-62.
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procedural protections a orded to defendants in a typical default or summary judgment

Since the Je erson County District Court started Zoom Eviction Hearings last summer
and until recent weeks, this is the information the Je erson District Court has provided with the
Notice of Eviction Hearing (Summons). It was ne. Not great, but good and certainly better than
the practice in other District Courts in Kentucky. Nobody got sued.
As described in the Plainti s’ Complaint, Memorandum in Support of Motion for
Preliminary Injunctive Relief, and Reply Brief, Defendant made two changes in recent weeks,
both of which make its notice and eviction practices unconstitutional. First, it decided to change
the location of the Zoom Eviction Hearing room without informing people who received the
notice above of the new location. And, second, it decided to downgrade the notice it provides with
the Summons to include inaccurate information, incomplete information, and information in a
format (“go to our website to nd out how to appear at your Zoom Eviction Hearing) that is “not
reasonably calculated, under all the circumstances…to a ord [people facing eviction] an
opportunity to present their objections.” Greene v. Lindsey, 456 U.S. 444, 449–50 (1982).
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The damage done by these changes and the individual facts describing Named Plainti s’
experience attempting to appear at their Zoom Eviction Hearing on January 27th are described in
the Plainti s’ Complaint and pleadings seeking preliminary injunctive relief from this Court.

Argument
This Court Should Certify the Proposed Class
Pursuant to Rule 23(b)(2)
Class certi cation is appropriate where all of the threshold requirements of Rule 23(a) and
any of the requirements of Rule 23(b) are satis ed. In re Whirlpool Corp. Front-Loading Washer
Prods. Liab. Litig., 722 F.3d 838, 850 (6th Cir. 2013). “By its terms [Rule 23] creates a categorical
rule entitling a plainti whose suit meets the speci ed criteria to pursue his claim as a class
action.” Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393, 398 (2010).
Here, Plainti s seek certi cation of the class identi ed above as a Rule 23(b)(2) class for
prospective injunctive relief. Each of the requirements of Rule 23(a) has been met, and this civil
rights action is a paradigm of the case for which Rule 23(b)(2) was designed.

A.

The Proposed Class Satis es the Requirements of Rule 23(a)

Rule 23(a) is satis ed where:
(1)
the class is so numerous that joinder of all members is impracticable;
(2)

there are questions of law or fact common to the class;

(3)

the claims or defenses of the representative parties are typical of the claims
and defenses of the class; and

(4)

the representative parties will fairly and adequately protect the interests of
the class.
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Each of these requirements has been met here.

1.

The Proposed Class Meets the Numerosity Requirement

The numerosity requirement is ful lled where the putative class is “so numerous that
joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). “There is no strict numerical
test for determining impracticality of joinder.” In re Am. Medical Sys. Inc., 75 F.3d 1069, 1079 (6th
Cir. 1996). But “[w]hen class size reaches substantial proportions, the impracticality requirement
is usually satis ed by the numbers alone.” Id. The “sheer number of potential litigants in a class,
especially if it is more than several hundred, can be the only factor needed to satisfy” numerosity.
Bacon v. Honda of Am. Mfg. Inc., 370 F.3d 565, 570 (6th Cir. 2004). However, numerosity can be
satis ed with far fewer than one hundred class members. See, e.g., Afro Am. Patrolmens League v.
Duck, 503 F.2d 294, 298 (6th Cir. 1974) (upholding lower-court certi cation of a class of 35
identi able members). A judge “may consider reasonable inferences drawn from facts” in
determining whether to certify a class action. Senter v. Gen. Motors Corp., 532 F.2d 511, 523 (6th
Cir 1976).
The number of putative class members in this case can be easily ascertained by merely
counting the number of defendants on the district court’s upcoming forcible detainer docket. As
pled in the Complaint [Doc. 1, p. 14], there are over six-hundred defendants facing eviction in the
next two weeks who have not received a proper notice with correct hearing information.
These facts plainly establish numerosity under Rule 23(a)(1).

2.

The Proposed Class Meets the Commonality Requirement

Rule 23(a)(2) requires that “there [be] questions of fact or law common to the class.” Fed.
R. Civ. P. 23(a)(2). “[T]here need be only a single issue common to all members of the class.” In
re Am. Med. Sys. Inc., 75 F.3d at 1080. To satisfy the commonality requirement, class members
must have “su ered the same injury.” In re Whirlpool, 722 F. 3d at 852 (citing Wal-Mart Stores,
Inc. v. Dukes, 564 U.S. 338, 349-50 (2011)). “What matters to class certi cation . . . is not the
raising of common ‘questions’—even in droves—but, rather the capacity of a classwide
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proceeding to generate common answers apt to drive the resolution of the litigation.” Wal-Mart,
564 U.S. at 350 (ellipsis and emphasis in original; internal quotation marks and citations omitted).
In this action, the Je erson District Court’s unconstitutional notices and processes in the
forcible detainer actions it hears imposed and threaten the same injuries on Plainti s as are
su ered by and threaten the putative class members. Defendant’s eviction practices deprived
Plainti s of the automatic, two-week stay to which they were entitled when they were unable to
appear at their January 27th Zoom Eviction Hearing. And, the Je erson District Court placed
them in imminent danger of losing their homes, a constitutionally protected property interest, by
failing to provide them with accurate hearing information and entering a judgment of eviction
against them. Plainti s raise numerous questions common to the class, including:
•

Does the Je erson District Court’s decision to hold Zoom Eviction Hearings in a new
location deprive people facing eviction of due process when the Court decided not to
provide updated information to people facing eviction of the new information?

•

Does the Je erson District Court’s practice of calling landlords and landlords’
attorneys, when possible, to provide information about how to appear at the Court’s
new Zoom Eviction Hearing room violate the due process rights of people facing
eviction?

•

Does the Court’s practice of allowing people to appear in-person for Zoom Eviction
Hearings violate the due process rights of people facing eviction when the Court does
not provide notice to people facing eviction of the option to appear in person for their
eviction hearing?

•

Does the Court’s practice of referring people who call for information about how to
appear for Zoom Eviction Hearings to the Court’s website instead of simply providing
the information over the phone violate people’s due process rights?

•

Where the notice providing information about accessing Zoom Eviction Hearing
appeared on a separate page from the Eviction Notice (Summons), did the Eviction
Notice need to reference additional page to satisfy the Due Process Clause’s notice
requirements?

•

Does the Je erson District Court’s current practice of providing information to
people facing eviction in a pandemic about how to appear at the Court’s Zoom
Eviction Hearings only through a sub-webpage on je ersondistrictcourt.com satisfy
the notice requirements of the due process clause of the 14th Amendment?
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•

Whether the Je erson District Court’s current forcible detainer notice is
constitutionally de cient where it fails to inform forcible detainer defendants that the
Court will allow them to appear in-person;

•

Does the Je erson District Court’s current practice of verbally telling forcible
detainer defendants to visit the Court’s website when they call for information about
how to appear for their Zoom Eviction Hearing instead of providing them with that
information over the phone violate the due process rights of people facing eviction?

Each of these questions is on its face a classwide issue, and each of them has the potential to drive
the resolution of this litigation. They are either classwide issues of law or applications of what
Plainti s expect to prove will be common policies, practices, and procedures of the Defendant.

3.

The Proposed Class Meets the Typicality Requirement

Rule 23(a)(3) requires that “the claims or defenses of the representative parties [be]
typical of the claims and defenses of the class.” Fed. R. Civ. P. 23(a)(3). The typicality and
commonality requirements “tend to merge.” Ham v. Swift Transp. Co., 275 F.R.D. 475, 485 (W.D.
Tenn. 2011) (quoting Wal-Mart Stores, 564 U.S. at 350 n.5). Typicality is found where the named
Plainti s’ claims and those of class members “arise[] from the same event, practice or course of
conduct that gives rise to the claims of other class members, and if [their] claims are based on the
same legal theory.” McDonald v. Franklin Cty, 306 F.R.D. 548, 556 (S.D. Ohio 2015) (quoting In re
Am. Med. Sys. Inc., 75 F.3d at 1082). Where Plainti s allege that “the defendants engaged in a
common scheme relative to all members of the class, there is a strong assumption that the claims
of the representative parties will be typical of [those of ] the absent members.” Salvagne v.
Fair eld Ford Inc., 264 F.R.D. 321, 328 (S.D. Ohio 2009) (quoting In Re Cat sh Antitrust Litig.,
826 F. Supp. 1019, 1035 (N.D. Miss. 1993)).
Like the proposed class, Plainti s claim that Defendant has violated their Fourteenth
Amendment due process rights by failing to provide them with notice accurate call-in information
for their Zoom forcible detainer hearings. Whether the proposed class members received
summonses with wholly inaccurate call-in information (like the Plainti s) or whether they
received the later notices devoid of any call-in information, their claims arise from the same
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course of conduct taken by the Je erson District Court over a discrete period of time. In short, all
class members, including the Named Plainti s, are in danger of losing their homes while the
Court continues to hold forcible detainer hearings without providing accurate hearing
information to all parties. And, as discussed fully in Plainti ’s Reply Brief in Support of their
Motion for Preliminary Injunctive Relief, neither the fact that one of Plainti s’ injuries is in the
past (loss of automatic, two-week stay to which they were entitled on January 27th)3, nor the fact
that Plainti s (arguably) no longer face an imminent deprivation of their property (the homes they
rent)4 as a result of their own post-judgment e orts to x the Je erson District Court’s error
means that Plainti s cannot represent a class of people seeking prospective injunctive relief so
others don’t su er the same constitutional injuries.

4.

The Named Plaintiffs Will Adequately Represent the Interests
of the Class, as Will Class Counsel

Rule 23(a)(4) requires that the representative parties will fairly and adequately protect the
interests of the class. Fed. R. Civ. P. 23(a)(4). The Sixth Circuit has set forth two criteria for
meeting the adequacy of representation requirement: (1) the representative plainti s must have
common interests with the unnamed members of the class and (2) the representative plainti s
must be able to vigorously prosecute the interests of the class through quali ed counsel. Young v.
Nationwide Mut. Ins. Co., 693 F.3d 532, 543 (6th Cir. 2012) (internal citations omitted).
The rst criterion “tends to merge with the commonality and typicality [requirements],”
Amchem, 521 U.S. at 626 n.20, and “serves to ensure that the representative plainti [s] [have]
interests [that] are co-extensive [with], rather than antagonistic to, [those of ] the unnamed class
members,” Kinder v. Nw. Bank, 278 F.R.D. 176, 184 (W.D. Mich. 2011). Here, as demonstrated in
the commonality and typicality sections, Named Plainti s’ claims and interests are aligned with
those of the unnamed class members. Plainti s seek the same relief for themselves as for the
This argument regarding Plaintiffs’ standing to protect the class from this injury is found in Section 2.2 of
Plaintiff’s Reply Brief.
3

Section 2.3 of Plaintiffs’ Reply Brief addresses the Plaintiffs’ standing to protect people from the imminent
deprivation of their rented homes.
4
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putative class: injunctive and declaratory relief. All Plainti s will bene t from the proof of an
ongoing, concerted (and highly successful) e ort to prevent legitimate hearings, regardless of the
content of their particular notice.
Accordingly, named Plainti s’ interests are not adverse to or in con ict with those of the
putative class. See Price, 310 F.R.D at 380 ( nding that there was “no indication that plainti s’
interests are antagonistic to those of the putative class members” where they challenge
defendant’s “uniform policy and practice of denying . . . bene ts to all who apply”).
As to the second criterion, Plainti s’ counsel is quali ed to competently represent the class.
Counsel for Plainti s is experienced in class action litigation in federal courts in this Circuit and
others, particularly on matters relating to constitutional law, and will prosecute this action
vigorously and competently. Accordingly, Plainti s will fairly and adequately protect the interests
of the putative class in this action.

B.

The Proposed Class Satis es the Requirements of Rule 23(b)(2)
The proposed class also satis es Rule 23(b)(2), which requires that Defendants have

“acted or refused to act on grounds that apply generally to the class, so that nal injunctive relief
or corresponding declaratory relief is appropriate respecting the class as a whole.” Under the
rule, “[i]t is su cient if class members complain of a pattern or practice that is generally
applicable to the class as a whole. Even if some class members have not been injured by the
challenged practice, a class may nevertheless be appropriate.” Spurlock v. Fox, 2012 U.S. Dist.
LEXIS 59123, at *18 (M.D. Tenn. Apr. 27, 2012) (quoting Walters v. Reno, 145 F.3d 1032, 1047
(9th Cir. 1998)). “The key to the (b)(2) class is the indivisible nature of the injunctive or
declaratory remedy warranted—the notion that the conduct is such that it can be enjoined or
declared unlawful only as to all of the class members or to none of them.” Gooch v. Life Investors
Ins. Co. of Am., 672 F.3d 402, 428 (6th Cir. 2012) (quoting Wal-Mart Stores, 564 U.S. at 360).
Rule 23(b)(2) class certi cation is appropriate “where the common claim is susceptible to a single
proof and subject to a single injunctive remedy.” Senter, 532 F.2d at 525. See, e.g., Price, 310
F.R.D. at 380 (class certi cation under Rule 23(b)(2) is appropriate where “[a]ll members of the
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class are a ected by defendants’ systemic practice of denying . . . bene ts” in violation of the Due
Process Clause for which they sought injunctive and declaratory relief ); Card v. City of Cleveland,
270 F.R.D. 280, 297 (N.D. Ohio 2010) (certifying class under Rule 23(b)(2) where plainti sought
“declaratory and injunctive relief necessary to prohibit and prevent the alleged discriminatory
practices”).
Here, Plainti s have su ered injury that can be remediated only by injunctive and
declaratory relief. They seek only equitable and declaratory relief, not money damages. This class
is precisely the type of civil rights action for which class certi cation is appropriate under Rule
23(b)(2). See Da n v. Ford Motor Co., 2004 U.S. Dist. LEXIS 18977, at *16 (S.D. Ohio July 15,
2004), a ’d, 458 F.3d 549 (6th Cir. 2006) (Rule 23(b)(2) was “plainly designed” to address civil
rights suits); see also James v. City of Dallas, 254 F.3d 551, 567, n.16 (5th Cir. 2001) (recognizing
that Rule 23(b)(2) was “intended to be used in the civil-rights eld”). Moreover, class
certi cation is essential to enable the administration of relief to each class member. Thus, this
Court’s issuance of “a single injunction . . . will provide relief to each class member,” warranting
certi cation of the class under Rule 23(b)(2). Price, 310 F.R.D. at 380.

Conclusion
The Court should certify the following class pursuant to Rules 23(a) and 23(b)(2):
All defendants in forcible detainer actions pending before the Je erson District
Court who have not received notice “reasonably calculated, under all the circumstances…to a ord them an opportunity to present their objections.”
Dated: February 9, 2021

Respectfully Submitted,
s/ Ben Carter
Ben Carter
KENTUCKY EQUAL JUSTICE CENTER
222 South First Street, Suite 305
Louisville, KY 40202
502-303-4026
ben@kyequaljustice.org
COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE
I hereby certify that on the 9th day of February, 2021 I led the within paper in the Court’s
electronic ling system, which will cause the document to be served electronically on counsel of
record for all parties in this action.
s/ Ben Carter
Ben Carter
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