
April 29, 2021 

Mayor LauraWhite-Brown & Morehead City Council 
℅ Joyce Planck Stevens 
City Attorney 
314 Bridge Street 
Morehead, KY 40351 

All via email 

Re: Substantive, Procedural, and Constitutional Defects in Establishing the 
Morehead Gateway Development Area 

Dear Mayor White-Brown, Morehead City Councilmembers, Joanne Fraley, and Patrick 
Madden,   

I’m writing to you about the North Fork Mobile Home Park. Like a growing number of 
Kentuckians, I am upset you have collectively decided to displace the residents of North 
Fork to make way for unneeded  retail space that will provide, according to the 1

development plan, poverty wages to Rowan County residents.  

The findings the Morehead City Council made to establish the Morehead Gateway 
Development Area were conclusory recitations of statutory requirements unsupported by 
actual facts.  The process the City used to pass the ordinance to establish a tax-increment 2

financed (TIF) development area for Patrick Madden was flawed in multiple ways. And, 
now your collective decisions and actions have forced Kentuckians to scramble for 
housing (during a pandemic) after calling North Fork Mobile Home Park “home” for 
years (sometimes decades).  

The residents of North Fork have asked for more time to move and money to fairly 
compensate them for the costs your collective actions and decisions have imposed on 
them. While I hope you can still negotiate a resolution to this dispute with the residents of 
North Fork Mobile Home Park, that negotiation will require you to account for the true 
cost of your development (for the first time) and confront and acknowledge the legal 
deficiencies and fundamental unfairness of your actions to date. 

The Council’s “findings” contain substantive, fatal defects, falsehoods, and 
omissions; the “findings” fail to meet the statutory requirements to establish a 
development area under Kentucky law. 
In keeping with a great tradition of economic “development” in Kentucky, you have 
externalized the cost of Patrick Madden’s “development” onto the current residents of 

 Commonwealth Economics’ report, commissioned by the developer and relied upon by the council, 1

estimates that the restaurant and retail space in the development will enjoy a 90% occupancy rate. 
Meanwhile, the retail locations nearby (even across the street) sit half empty. 

 A copy of Ordinance 20:2020, the development plan, Commonwealth Economics’ report, and 2

related materials are available at bit.ly/Morehead_Ordinance.  
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North Fork Mobile Home Park—forcing them to incur the cost of moving their homes (if 
possible) and the substantial cost in time, money, effort, and heartache to move 
themselves, their families, and their stuff to a new home (once they’ve found one).  

Meanwhile, you have privatized the profits, returning 90% of the taxes the project will 
generate to an out-of-town landowner for the next thirty years! Why? The statutes 
governing the creation of a local development area  require the Council to find that this 3

property would not be developed without tax increment financing. This property is one of 
four corners at the intersection of I-64 and Flemingsburg Road. Somehow, the other three 
corners were developed into retail space without millions of dollars in tax giveaways. Why 
is it necessary here?  

Kentuckians don’t have to squint very hard to see the parallels between the coal industry’s 
extraction of wealth from eastern Kentucky and the City’s decision to prioritize the 
economic interests of a rich developer in Lexington over the physical safety and economic 
security of people living on the land.  

Tragically, it didn’t have to be an either/or.  

It would have been entirely possible for the Council to have actually considered the effect 
that this “development” would have on the 78 families that you each knew would be 
displaced by the proposal. You could have inquired into the full measure of costs the 
displacement would have on your neighbors. The City could have built those costs into 
the ordinance it passed, required that the current landlord, Ms. Joanne Fraley, and the 
developer, Patrick Madden (waiting to close on the sale of the property until all the 
current residents have been displaced), build the cost of displacement of the residents of 
North Fork Mobile Home Park into the cost of the sale and development of the property.  

But, you didn’t do that.  

Patrick Madden commissioned a report from Commonwealth Economics.   4

 Here, KRS 65.7049(4)(a): “The governing body of the city or county shall find that all of the 3

following are true for projects…[t]hat the development area is not reasonably expected to be 
developed without public assistance. This finding shall be supported by specific reasons and 
supporting facts, including a clear demonstration of the financial need for public assistance.”

 Commonwealth Economics brags on its homepage that it “has helped its clients obtain over $2 4

billion in tax incentives since 2007.”  
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The Council reviewed the prepared report, the one that engaged in an analysis of the 
“ripple effect” of the restaurant and retail jobs that the “development” might generate, 
the one that speculated that the project “could” generate substantial tax revenue, the one 
that failed to engage in any accounting of the economic benefit of affordable housing or 
the economic impact that the loss of 78 units of affordable housing would have on 
Morehead and Rowan County.  

Looking at a report commissioned by the developer is fine. Looking only at that 
report is not.  

The local development area statutes also required you to find that  

the public benefits of the development area justify the public costs 
proposed. This finding shall be supported by specific data and figures 
demonstrating that the projected benefits outweigh the anticipated costs 
and shall take into account the positive and negative effects of investment 
in the development on existing businesses and residents within the 
community as a whole.   5

I have reviewed Commonwealth Economics’ report, the development plan, and the 
ordinance you passed. I cannot find a single attempt, much less a good faith attempt, to 
assess the “anticipated costs” of the project to the residents who are going to be displaced 
and the community that will have to bear that displacement. I cannot find a single example 
of a moment in which the developer, Commonwealth Economics, or the Council seriously 
grapples with the “negative effects of investment...on existing businesses and residents” 
or even attempts to itemize and account for the various costs the development would 
impose on the public.  

Kentucky law generally requires government actors to support government action with 
“substantial evidence”. KRS 65.7049(4)(b) goes further. It specifically and explicitly 
requires the Council’s findings be “supported by specific data and figures.” Without that 
kind of analysis, the council’s simple regurgitation of the statutory language (“the public 
benefits of redeveloping the Development Area justify the public costs proposed”) is not a 
“finding”; it’s arbitrary.  

This finding relies exclusively on the Commonwealth Economics report that completely 
fails to grapple with the cost to the public of the development (outside of the cost of giving 
Patrick Madden 90% of the tax revenue generated for the next 30 years). The report 
doesn’t account for the costs of displacement of current residents, the cost to other retail 
locations, or the cost of the loss of 78 units of affordable housing. Relying on an 
incomplete, statutorily deficient assessment of the costs to the public of the proposed 
development makes the council’s action arbitrary in violation of Section 2 of the Kentucky 
Constitution.  

 KRS 65.7049(4)(b). 5

3



Aside from the substantive failings to consider the cost to the public, including the costs 
to the residents affected by the proposed development, I am troubled by the cursory, 
unsupported “findings” in the ordinance regarding  

1) the income levels of the families living in the affected area, 
2) the condition of the housing currently in the affected area, and 
3) the inadequacy of the infrastructure in the affected area.  

I question how much work went into making these findings when those findings (in both 
the Ordinance and Development Plan) include:  

1) no data supporting the findings regarding both residents’ income and the 
condition of the housing,  

2) no indication of what steps you took to obtain any data regarding income and 
housing conditions, and  

3) obvious errors.  
For example, your finding that “40% of households located within the Development Area 
are low-income households that fall below the state poverty threshold” relies on the 
unsupported claim that occupants of mobile homes “tend to earn less income than their 
conventional housing counterparts” and the finding that “a vast majority of City and 
County residents, including those that reside in conventional homes, have also fallen 
below the state poverty threshold in recent years.” Emphasis added.   

Say what? I live in Louisville, but I grew up in the Ashland area and still have family there. 
So, I burn up I-64. I have friends who live in Morehead. I am familiar.  

I was surprised to see the Council find (without apparent support) that a “vast majority” 
of its constituents live below the state poverty threshold. So, I looked it up.  

Google “Rowan County Kentucky Income Information”. This, from the US Census 
Bureau, is the top result.  

 

As you can see, 23% of the people who live in Rowan County live in poverty. Obviously, 
this is a problem. Just as obviously, 23% is not a “vast majority.”    6

Even disregarding the Council’s hand-waving language finding that the 12% of 
Kentuckians who live in mobile homes “tend to” earn less than people who live in 
conventional homes , the Morehead City Council based its finding that “40% of 7

households located within the Development Area...fall below the state poverty threshold” 
on a fundamental error of fact. 

 By my math, it’s not even a majority. 6

 A claim that is completely lacking any support. 7
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But, here’s the problem:  

Because the percentage of people living in poverty in Rowan County is only 23%, the 
Council’s unsupported belief that people who live in mobile homes are lower income than 
people who do not is totally irrelevant because (even if it were true) it doesn’t establish 
that 40% of the Kentuckians living at North Fork Mobile Home Park live below the 
poverty line.  

Finally, the fourth “finding” the Council made in the Ordinance establishing the 
Morehead Gateway Development Area—“There is a combination of factors that 
substantially impairs growth and economic development of the Development Area” —8

misstates the statutory conditions the Council must find to establish a development area 
using that particular criteria. The statute doesn’t require Council to find that a 
combination of factors impairs the economic development of the Development Area. 
Instead, KRS 65.7049(3)(a)(7) requires a finding of a “combination of factors that 
substantially impairs or arrests the growth and economic development of the city or 
county.” Emphasis added. By limiting its inquiry to the development of the proposed 
development area, the Council acted outside its statutory authority when it relied on this 
finding to pass Ordinance 20:2020 and establish the Morehead Gateway Development 
Area.  

So, I reject the substantive “findings” required by state law regarding the property that 
the City Council made when it established the Morehead Gateway Development Area last 
fall. We know from Prestonia Area Neighborhood Ass’n v. Abramson that when a 

 Section 2(b)(4) of Ordinance 20:20208
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legislative body makes decisions in the absence of “substantial evidence”, those decisions 
are arbitrary in violation of Section 2 of the Kentucky Constitution, which protects 
Kentuckians from their government’s use of “absolute and arbitrary power”. That is 
especially true when, as here, the legislative body’s findings “are essentially lengthy 
recitations of statutory law. They do not indicate any bases for their legislative 
conclusions.” Prestonia Area Neighborhood Ass'n v. Abramson, 797 S.W.2d 708, 711–12 (Ky. 
1990).  

You failed to file a development plan that satisfied the requirements of state 
law, failed to file the plan with appropriate authorities, and failed to hold a 
hearing that complies with Kentucky law before establishing the Morehead 
Gateway Development Area.  
Beyond the absence of substantial evidence supporting Council’s findings in Ordinance 
20:2020, I also believe the City violated procedures required by state law when 
publicizing, studying, and establishing the Morehead Gateway Development Area.  

Kentucky law  itemizes the mandatory statutory requirements a proposal must meet 9

before it qualifies as a “development plan”. Furthermore, Kentucky law requires that the 
city or county shall hold a public hearing to solicit input from the public regarding the 
plan.”  For a hearing to be a “public hearing” under KRS 65.7051, the development plan 10

“shall” be filed with both “the city clerk...and with the county fiscal court”  before the 11

hearing date. And, to notify the public of this hearing, the hearing date, time, and subject 
matter must be publicized pursuant to the requirements in Chapter 424 of the Kentucky 
Revised Statutes.  12

But, you know all that. Section 5 of the Ordinance recites the ways in which the Council 
believes it satisfied the statutory publication and public hearing protections in state law 
before establishing a taxpayer-subsidized development area.    

 

 KRS 65.7051(1)(a-h). The development plan may be developed by a city, a county, or a city and 9

county jointly, or may be proposed by an agency or by a private entity. The plan shall include the 
following:...”. Emphasis added.

 KRS 65.7051(2).10

 KRS 65.7051(3).11

 KRS 65.7051(2). While other procedural shortcomings render the Council’s action void, it is not at 12

all clear to me that the Rowan County News meets the statutory requirements in KRS 424.120 such 
that providing notice in it satisfies the City’s publication obligations in KRS 424.130 and KRS 
65.7051(2). 
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Here are the problems with the process the City used to create the Morehead Gateway 
Development Area in Ordinance 20:2020:   

First, a Development Plan must include, among other things, “a map showing proposed 
improvements and uses therein, including the identification of any proposed projects.”  I 13

have reviewed the ordinance, the Development Plan, Commonwealth Economics’ report, 
and other related documents and the only map I see is a map of the property as it 
currently exists: affordable housing for 78 individuals and families. I cannot find a “map 
showing proposed improvements and uses therein” anywhere. Without the map of 
proposed improvements, the plan filed with the Morehead City Clerk is not a 
“development plan” under KRS 65.7051.  

Speaking of the Morehead City Clerk, the KRS 65.7051(3) requires that the development 
plan be filed with both the city clerk and the county fiscal court. Our research indicates 
that the plan was never filed with the Rowan County Fiscal Court. This is supported by 
the Council’s recitation that the document was filed (only) “with the City of Morehead 
City Clerk on September 24, 2020.” Without meeting the mandatory filing requirements 
in the statute, the Council may have held a hearing on October 6, 2020, but it wasn’t the 
“public hearing” that Kentucky law requires Council to hold “prior to the adoption of a 
development plan.” KRS 65.7051(2).  

To summarize, I believe the development plan that appears to have been filed only with 
the City Clerk was deficient. That is, it did not include all of the elements KRS 65.6051 
requires a development plan to include. Next, the failure to file a copy of the development 
plan with the Rowan County Fiscal Court also violated Kentucky state law. These are 
necessary preconditions the City is required to meet before it can hold the public hearing 
required by KRS 65.7051(2). Because those mandatory statutory preconditions were not 
met, the City still has not held a “public hearing” about the proposed Morehead Gateway 
Development Area and the Ordinance it passed in December of last year is void.  

KRS 65.7051(5) prohibits the City from passing an ordinance sooner than 30 days after it 
has a public hearing. It can only have a public hearing once the preconditions to that 
public hearing required by Kentucky law have been met. Morehead City Council passed 
Ordinance 20:2020 well before 30 days from the date of the public hearing regarding 
establishing the Morehead Gateway Development Area. That 30-day period won’t begin 
to run until it has a public hearing in compliance with KRS 65.7051(2)—something it has 
yet to do.  

 KRS 65.7051(1)(d).13

7



Courts can and should review whether the government’s actions have exceeded the 
body’s statutory authority.  Here, as in Prestonia, the government’s findings and process 14

are textbook examples of arbitrary government conduct that Section 2 of Kentucky’s 
Constitution prohibits. The Kentucky Supreme Court in Prestonia declared the arbitrary 
actions of Louisville’s Board of Alderman “unconstitutional, invalid, and void.” Prestonia 
at 712.  

These are my substantive and procedural objections based on the specific facts in this 
case. I have one more objection I would like to bring to your attention.  

The notice requirement for a public hearing in KRS 65.7051 does not provide 
the notice due to Kentuckians under the Kentucky Constitution when 
contemplated government action will necessarily displace them from their 
homes and cause them to incur thousands of dollars in costs.  
The only notice required by the statutory scheme constructed by the legislature to govern 
the creation of taxpayer-subsidized “development areas” is publicizing (at least once!) a 
public hearing in a newspaper pursuant to KRS 420.120.  

Here is the “notice” that the Council found was publicized on 9/24 and 10/3 in the 
Rowan County News “in accordance with Chapter 424 of the Kentucky Revised 
Statutes.” (A .pdf of the notice in context is available at bit.ly/Morehead_Notice.) 

 The above three grounds of judicial review, (1) action in excess of granted powers, (2) lack of 14

procedural due process, and (3) lack of substantial evidentiary support, effectually delineate its 
necessary and permissible scope. It is possible that other apparently unrelated matters of law may be 
considered. Am. Beauty Homes Corp. v. Louisville & Jefferson Cty. Plan. & Zoning Comm'n, 379 
S.W.2d 450, 456 (Ky. 1964).  
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Given that the proposed establishment of the Morehead Gateway Development Area 
would necessarily mean the displacement of the Kentuckians who call North Fork Mobile 
Home Park “home”, I do not believe that the process the legislature provided in the 
statute is sufficient to satisfy the due process requirements of Section 2 of the Kentucky 
Constitution. Again, a Court will review the potential arbitrariness of Morehead City 
Council’s establishment of a development area along three axes:  

The Constitution prohibits the exercise of arbitrary power by an 
administrative agency. In determining whether an agency's action was 
arbitrary, the reviewing court should look at three primary factors. The 
court should first determine whether the agency acted within the 
constraints of its statutory powers or whether it exceeded them. Second, 
the court should examine the agency's procedures to see if a party to be 
affected by an administrative order was afforded his procedural due 
process. The individual must have been given an opportunity to be heard. 
Finally, the reviewing court must determine whether the agency's action is 
supported by substantial evidence.  

Com. Transp. Cabinet Dep't of Vehicle Regul. v. Cornell, 796 S.W.2d 591, 594 (Ky. Ct. App. 
1990).  

Kentucky courts examine the second axis of inquiry—the adequacy of the government’s 
processes when an individual’s life, liberty, or property are on the line—using the three-
factor analysis set down by the United States’ Supreme Court in Matthews v. Eldridge:  

The factors to be considered are: 1) the nature and weight of the private 
interest that will be affected by the action challenged; 2) the risk of 
erroneous deprivation of such interest; and, 3) the governmental function 
involved and state interest served by such procedures, as well as 
administrative and fiscal burdens that would result from additional or 
substituted procedures. 

Transportation Cabinet v. Cassity, 912 S.W.2d 48, 51 (Ky. 1995) 

Here, there is no question that the residents of North Fork Mobile Home Park, some of 
whom have lived there for more than two decades, would be affected by the Council’s 
decision to establish a development area on the land on which their mobile homes sit. The 
newspaper stories written to date describe the cost in money, time, and effort they have 
incurred or will incur as a result of their displacement—displacement that was 
precipitated by the Council’s establishment of the Morehead Gateway Development Area. 
The cost of moving a mobile home, according to reports, is around $3,500. Of course, 
some of the trailers cannot be moved because Rowan County prohibits trailers built before 
1995 from being moved. So, Samantha Massey, for example, will have to leave behind the 
trailer she owns (free and clear as of October of last year)—it was built in 1985. Those 
who have to leave their trailers behind will have to pay much higher rent: $800-$1200/
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month compared to the $125 (lot rent) to $455 (lot plus trailer rent) they pay at North 
Fork Mobile Home Park.  

As discussed above, Kentucky law requires a local government to consider the negative 
consequences of a proposed development area. Yet, the notice laid out in the statute 
seems designed specifically to avoid alerting those people who are most likely to have 
evidence of and experience those negative consequences: the people local governments 
know will be necessarily, unavoidably displaced by a proposed development.  

When a local government knows that its decision to subsidize a proposed development 
will displace dozens of people and impose significant financial, emotional, and logistical 
costs on the people living in the proposed development area, the local government may 
satisfy the statutory notice requirements by publicizing in microfont a notice of a public hearing in 
a weekly paper in a pandemic. But, that notice does not satisfy the minimum requirements 
of Section 2 of Kentucky’s Constitution.  

It would have cost the City a few hundred dollars (at most) to provide actual notice to the 
people the City knew would be displaced by their decision. We saw the effect of 
providing  only the statutory notice requirements, rather than the notice required by 15

Section 2 of the Kentucky Constitution: the City completely failed to meet its statutory 
obligation to consider the “negative effects of investment in the development on existing 
businesses and residents within the community as a whole” and failed to make a full 
accounting of the costs the public would incur before finding “the public benefits of the 
development area justify the public costs proposed.” KRS 65.7049(b).   

The City’s findings contain no accounting of the negative consequences of the loss of 78 
units of affordable housing, no accounting of the costs to existing retail, no accounting of 
the costs the City would impose on the residents of North Fork Mobile Home Park. With 
actual notice to those residents of the proposed development, I feel confident the City’s 
findings would have been less conclusory and Council would have gathered robust 
quantitative and qualitative data regarding the negative consequences of the proposal and 
the cost to the public of the proposed development at the October 6, 2020 hearing 
regarding the Morehead Gateway Development Area. While Lexington developer Patrick 
Madden may find the use of the land as a mobile home park “unfortunate for a long 

 As a reminder, it is my position that this notice did not satisfy the statutory requirements because 15

KRS 65.7051(2) and (3) require that a development plan that meets the statutory requirements of 
KRS 65.7051(1) be filed with both the City Clerk and the County Fiscal Court “prior to publication of 
a hearing notice”. The copy filed with the City Clerk failed to meet the statutory requirements of a 
development plan and I don’t believe a copy of the deficient development plan was ever filed with the 
County Fiscal Court. 
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time”,  I know from news reports what the Council would have learned had it provided 16

actual notice to the people who would be displaced by the proposed development area: the 
people who have enjoyed and/or relied on the affordable housing at North Fork Mobile 
Home Park for years and decades have a different perspective than Mr. Madden. 

But, residents didn’t have a chance to offer the City that perspective. The City decided not to provide residents of 

North Fork Trailer Park  with actual notice of the “public” hearing on a proposal that would necessarily displace them from their homes and cost them—each—thousands of dollars.  

On October 6, no one showed up to the meeting.  

Do what you can to fix the mistakes you’ve made and the harm you’ve caused. 
The residents of North Fork Mobile Home Park have asked the landlord, the City, and the 
developer for more time to move and money to fairly compensate them for the costs you 
collectively have decided to impose on them. While it is too late to provide a fair process 
and potentially avoid the displacement of dozens of families, it is not too late for the 
parties who expect to make millions on the Morehead Gateway Development Area to 
acknowledge the true costs of your “development” and compensate the people who have 
already been displaced by your decisions and actions and those who face eviction in a 
matter of weeks.  

I know that people have donated some charitable funds to assist North Fork residents. 
The residents of North Fork Mobile Home Park deserve justice, not charity.  

I implore each of you to negotiate in good faith with the in-place and displaced residents 
of the North Fork Mobile Home Park. At this point, the residents are asking for additional 
time to relocate (they have been told to move by this Friday, April 30) after years of living 
at North Fork and money to fairly compensate them for the cost of their displacement.   

I hope you will commit to engage in those good faith negotiations by the end of the 
weekend. Under the circumstances, I expect those negotiations could occur within the 
next couple of weeks. Ms. Fraley, I am asking you to promise not to file forcible detainer 
actions against the Kentuckians still living at North Fork Mobile Home Park until after the 
parties’ negotiations have failed. I am, however, hopeful that will not be the case. With all 
the parties working together, I believe you will be able to reach a fair resolution that finally 
recognizes the true costs of the “development” and allows everyone to move forward with 
their plans and lives.   

 "What's been unfortunate for a long time has been a trailer park at the entrance to the city," he 16

said. "... It's not a good use, on every level. They're missing an opportunity to create jobs, businesses, 
etc. That's what I'm going to do. ... Although it's unfortunate for some people with trailers, in the 
long run it's better for the community." https://www.courier-journal.com/story/news/local/
2021/04/16/morehead-mobile-home-residents-evicted-to-make-way-for-development/
7229923002/ 
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Sincerely,  

Ben Carter 
Senior Litigation and Advocacy Counsel 
Kentucky Equal Justice Center 
ben@kyequaljustice.org
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